A G R E E M E N T 


THIS AGREEMENT is made on the day of BETWEEN [………….] (hereinafter referred to as “the Council”) of the one part and (hereinafter referred to as “the Contractor”) of the other part 


WHEREAS: 

(1) The Council is the market authority for the Area of […………...] (as hereinafter defined) and is the owner of the Market and Fair Rights (as hereinafter defined) and in such capacity is vested with the rights and duties of holding regulating managing and controlling all markets and fairs therein. 

(2) Pursuant to such rights the Council currently maintains and operates within the Area the Markets and Fairs (as hereinafter defined) on the days and at the times specified. 

(3) The Council intends to contract out the management and operation of its Markets and Fairs within the Area (including those Markets and Fairs currently held at the date of this Agreement and those which shall be established by the Council pursuant to its rights so to do) and for that purpose is willing to observe and perform the terms and conditions set out in Part 1 of Schedule 2 to this Agreement for the Contract Period (as hereinafter defined). 

(4) The Council intends to reserve to itself the ownership of the Market and Fair Rights and in its capacity as the market authority the Council retains all the rights accorded to such ownership including the rights to suppress any undertakings established or likely to be established by rival operators within the area. 

(5) The Contractor is willing to manage and operate on behalf of the Council the Markets and Fairs (including those Market and Fairs currently held at the date of this agreement and those which shall be established by the Council ) during the Contract Period (as hereinafter defined) and to discharge and perform the Functions (as hereinafter defined) in accordance with and subject to the terms and conditions set out in Part II of Schedule 2 to this Agreement paying to the Council a Management Fee (as hereinafter defined) together with an Additional Management Fee (as hereinafter defined) to be determined and paid at the times and in the manner specified without any deduction and in accordance with the Remuneration Provisions contained in Schedule 4 to this Agreement. 


NOW IT IS HERBY AGREED AND DECLARED AND THIS DEED WITNESSES THAT: 

Definitions and Interpretation 

1. In this Agreement 

“The Area” means the Area of land shown edged red on the plan attached to this Agreement. 

“The Market and Fair Rights” mean the Market and Fair Rights together with the tolls, liberties, free customs, franchises and other such rights held and exercised by the Council in the Area. 

“The Market and Fairs” mean the Markets and Fairs maintained and operated by the Council pursuant to its market and Fair Rights in the Area and listed in Schedule 1 to this Agreement on the days and at the times specified therein. 

“The Contract Period” means the period of [ ] years from the date of this Agreement. 

“The Functions” mean those functions set out in Schedule 3 to this Agreement. 

“The Management Fee” and “The Additional Management Fee” have the meanings accorded to them in the Remuneration Provisions contained in Schedule 4 to this Agreement.
2. In consideration of the terms and conditions set out in Schedule 2 to this Agreement the Council appoints the Contractor as its agent to manage and operate the Markets and Fairs on behalf of the Council during the Contract period and to discharge and perform the Functions paying to the Council the Management Fee together with the Additional Management Fee to be determined and paid at the times and in the manner specified without any deduction and in accordance with the Remuneration Provisions contained in Schedule 4 to this Agreement. 

3. In the event that the Council should desire to sell, lease, transfer or otherwise deal with or dispose of the Market and Fair Rights during the Contract Period it shall grant to the Contractor the right of pre-emption of such rights in accordance with the terms and conditions set out in Schedule 5 to this Agreement. 

4. Disputes between the Council and the Contractor arising out of or in connection with this Agreement shall be referred to arbitration. The parties shall adopt the following procedure in relation to such arbitration, namely, any dispute shall be referred to an Arbitrator to be agreed upon by the parties or in default of this Agreement within 3 weeks of the first name being proposed by either party to the other to an arbitrator to be nominated by the President for the time being of the Law Society or in the case of his incapacity by the Vice President thereof. The award of the Arbitrator shall be final and binding upon both parties. If upon referral to an Arbitrator of any dispute between the parties, the arbitrator shall find that the Authorised Officer (as defined in paragraph 1 of Part 1 of Schedule 2 to this Agreement) in the exercise of his power and discretions under the Agreement has acted unreasonably in all the circumstances in the issue of any notice instruction or certificate or the giving or withholding of any consent the Arbitrator shall have the power to make an award which has the effect of amending such notice instruction certificate or decision to give or withhold consent in such manner as the Arbitrator thinks fit. 

5. Failure by the Council at any time to enforce the provisions of this Agreement or to require performance by the Contract or any of the provisions of this Agreement shall not be construed as a waiver of forbearance of any such provision and shall not affect the validity of this Agreement or any part thereof or the right of the Council to enforce any such provisions in accordance with its terms. 

6. The Council in no way warrants the accuracy of any representation which may be made to the Contractor prior to its entering into this Agreement and the Contractor acknowledges that it did not rely upon any representation made by or on behalf of the Council when entering into this Agreement. 

7. This Agreement shall not confer upon the Contractor any legal estate or interest in any of the Council’s land and premises (save as to the rights of pre-emption referred to in paragraph 3 of this agreement). 

IN WITNESS WHEREOF the parties hereto have caused their respective Common Seals to be hereunto affixed the day and year first year first before written 


The Common Seal of the Council of the [………………………..] 


Was hereunto affixed in the presence of the Solicitor to the Council 


[Signature] 


SCHEDULE 1 

The Markets and Fairs 


SCHEDULE 2 

Terms and Conditions 

PART 1 

On the part of the Council 


(1) For the purposes of the overall supervision of this Agreement and in particular the exercise of the Council’s Market and Fair Rights powers and duties under this Agreement the Council shall forthwith appoint an authorised Officer (“the Authorised Officer”) who shall be [………………………] or his nominee or successor. 

(2) Whenever subsequent to the original appointment of an Authorised Officer a new Authorised Officer is appointed, the Council shall forth with give notice in writing to the Contractor of any such appointment and until notice of such subsequent appointment shall have been given the Contactor shall be entitled to treat as Authorised Officer the person last notified to the Contractor as being Authorised Officer. 

(3) Any notice information or communication given by or made to the Authorised Officer shall be deemed to have been given by or made to the Council. 

(4) At all reasonable times the Authorised Officer shall be available for consultation and liaison with the Markets Manager (as defined in paragraph 1 of Part II of Schedule 2 to this Agreement) for the purpose of good and effective day to day management and operation by the Contractor to the Council’s Markets and Fairs pursuant to the terms of this Agreement. 

(5) The Council may from time to time make such Bye-laws and Regulations in accordance with its rights powers and duties to do so contained in the Markets and Fairs Clauses Act 1847, the Public Health Act 1961, The Animal Health Act 1981, the Food Act 1984, and other statutory enactments or authority, shall be deemed by the Authorised Officer to be necessary or expedient for the purposes of operating regulating controlling and managing the Council’s Markets and Fairs in the Area PROVIDED THAT no such Bye-laws or Regulations shall be made before consultation between the Authorised Officer and the Markets Manager has taken place. 

(6) The Council shall enforce and protect the Market and Fair Rights by proceedings if necessary and without prejudice to the generality of the foregoing to enforce the provisions of Part III and Part X11 of the Local Government (Miscellaneous Provisions) Act 1982 the costs of such action to be borne by the Contractor in any event insofar as such costs are not recoverable during the course of such proceedings PROVIDED THAT no such enforcement or protection shall occur before consultation between the Authorised Officer and the Markets Manager has taken place. 

(7) If in the event of the Council being obliged to relocate or reduce the area of land occupied for the purposes of the holding of any Market or Fair resultant upon any statutory procedures on enactments (and without prejudice to the generality of the foregoing to include road works or any other civil engineering works) it shall relocate such Market or Fair either temporarily or permanently dependent upon the particular circumstances and shall pay compensation for disturbance to the Contractor such compensation to be assessed by reference to the loss of profit occasioned to the Contractor during the period of disturbance based upon an average of profits earned during the three previous years of trading by the Contractor at the Market of Fair such compensation also to include the costs of and occasioned by the relocation closure or reduction PROVIDED THAT no such relocation closure or reduction shall occur before consultation between the Authorised Officer and the Markets Manager has taken place. 


PART II 

On the part of the Contractor 

(1) The Contractor shall forthwith appoint a Markets Manager (the Markets Manager”) who shall for the purposes of this Agreement be responsible for the day to day management and operation of the Market and Fairs within the Area [in accordance with the Job Description forming part of his Contract of Employment with the Contractor]. 

(2) After consultation between the Authorised Officer and the Markets Manager and as agent for the Council the Contractor shall grant in the name of the Council such licences (“the Licences”) or tenancies (“the Tenancies”) as may be appropriate to stallholders (The Stallholders”) of market stalls or pitches in the Council’s Markets for an agreed consideration by way of rent, licence fee or stallage (“the Charges”) in the standard forms of agreement annexed to this Schedule amended to suit the particular circumstances by agreement between the Contractor and the Authorised Officer. 

(3) The Contract or shall use its best endeavours to ensure that members of the public attending the Market and Fairs in the Area of service and comply with any such statutory provisions Bye-laws and Regulations in force for the time being. 

(4) The Contractor shall ensure the due observation and performance by the stallholders of their obligations contained in the Licences or Tenancies granted to them by the Contractor as agent for the Council. 

(5) If the Contractor is desirous of entering into an agreement for a further term after the expiration of the Contract Period and of such its desire give to the Council notice in writing not less than six months before the expiration of the Contract Period then the Council shall at or before the expiration of the Contract Period at the cost of the Contractor enter into an agreement for a further contract period of ten years or such period as the parties may agree at a remuneration to be agreed between the parties not less than three months before the expiration of the contract Period and failing agreement to be determined by and Arbitrator to be appointed by the President for the time being of the Law Society or in the case of his incapacity by the Vice President thereof and with and subject to the same conditions as in this Agreement (this present condition for renewal excepted) PROVIDED THAT there is then no subsisting breach of any of the Contractors obligations under this Agreement. 

(6) The Contractor shall determine the Charges to be paid by the Stallholders in accordance with any statutory enactment or authority where the same is applicable but not in such a manner or of such an amount as to be unreasonable or unlawful. 

(7) After consultation between the Authorised Officer the Market Manager and the Market Traders’ representatives and with the consent of the Authorised Officer (such consent not to be unreasonably withheld) and in accordance with any statutory enactment or authority where the same of applicable the Contractor may increase the level of the Charges above those currently demanded but not so as to increase such Charges to level which may be unreasonable or unlawful. 

(8) The Contractor shall observe and comply with all statutory provisions Bye-laws and Regulations in force for the time being whether made by the Council in its capacity as the Market Authority or by any Government Department having control over regulations of Market and Fairs. 

(9) The Contract shall provide sufficient accommodation for members of the public attending the Markets and Fairs and to hold sales on all lawful days and to do all things in accordance with the usages of the Markets and Fairs and not to do or suffer or permit to be done anything which might lead to the forfeiture of the Market or Fair or of their Tolls but to use its best endeavours to further and improve the Markets and Fairs. 

(10) During the Contract Period the Contractor shall exercise proper attention in fulfilling the terms and obligations contained in this Agreement and to the entire satisfaction of the Authorised Officer. 

(11) The Contractor shall keep the records and books of account of the Charges received by the Contractor from the Stallholders pursuant to the provisions contained in the Licences or Tenancies of market stalls or pitches granted by the Contractor as agent for the Council and produce the same for inspection by the Authorised Officer on reasonable notice and supply copies thereof to the Authorised Officer upon request

without charge. 

(12) The contractor shall pay to the Authorised Officer the Management Fee and the Additional Management Fee as defined in the Remuneration Provisions contained in schedule 4 to this Agreement at the times and in the manner specified without any deduction. 

(13) The Contractor shall collect the Charges form the Stallholders and after consultation between the Authorised Officer and the Market Manager shall enforce the payment of such charges by taking legal proceedings if necessary or by levying distress or otherwise if the Stallholders fail or neglect or refuse to pay. 

(14) After consultation between the Authorised Officer and Markets Manager and the Market Traders’ representatives the Contractor as agent for the Council and at the Council’s expense shall enforce by legal proceeding if necessary the Bye-laws and Regulations for the time being in force and for the better regulation and control of the Council’s Markets and Fairs on the Area a copy of such Bye-laws and Regulations currently in force being annexed to this Schedule. 

(15) If in the event that a Stallholder holding a Licence or Tenancy is deemed by the Contractor to be an unsuitable person to hold such Licence or Tenancy it shall inform the Markets Manager in writing and the Markets Manger shall in writing recommend to the Authorised Officer that the Stallholder’s Licence or Tenancy be revoked forthwith in accordance with the terms and conditions of such Licence or Tenancy and the Authorised Officer shall consent to such a recommendation unless he considers that there are reasonable grounds for withholding such consent. 

(16) The Contractor shall use its best endeavours to identify appropriate sites for the operation of future Markets and Fairs and once such sites have been identified and after consultation between the Authorised Officer and Markets Manager the Contractor shall relocate or establish as soon as reasonably practicable thereafter such Markets or Fairs on such sites in accordance with the Council’s rights powers and duties to do so the costs of and occasioned by such relocation or establishment to be borne by the Contractor in any event. 

(17) The Contractor shall not assign transfer sub-contract or licence the benefit of this agreement or any part of it except with the consent of the Council and upon such conditions as the Council may think fit. 

(18) Except insofar as is provided by the terms of this Agreement the Contractor is not and shall in no circumstances hold itself out as being authorised to enter into any contract on behalf of the Council or in any other way to bind the Council to the performance, variation, release or discharge of any obligation. 

(19) The Contactor has not and shall in no circumstances hold himself out as having the power to make vary discharge or waive any Bye-law or regulation of any kind. 

(20) The Contractor shall indemnify the Council against all actions proceedings costs claims demands damages charges and expenses whatsoever arising out of the use if the Markets and Fairs by the Contractor or by reason of the attendance of members of the public at such Market and Fairs or arising out of the collection of the Charges or the enforcement of the payment of the same or otherwise arising out of the performance or breach of the terms of this Agreement. 

(21) If the Contractor shall commit any breach of the Contractor’s obligations under this Agreement or fail to perform any of the terms and conditions contained in the Agreement on its part or if the Management fee and/or the Additional Management Fee or any part thereof remains unpaid for 30 days after becoming due whether lawfully demanded or not or shall suspend payment of its debts or convene or hold a meeting of creditors or shall have a Receiver appointed by the Court or any debenture holder or go into liquidation whether voluntary or otherwise (except a voluntary liquidation by a solvent company for the purpose of amalgamation or reconstruction) or shall make any arrangement with the Contractor’s creditors or any arrangement for the benefit of such creditors or if distress or execution shall be levied or threatened upon any of Contractor’s property or any judgement against the Contractor shall remain unsatisfied for more than 14 days the Council at its sole option may without prejudice to any of its remedies under this Agreement and without prejudice to any right of action which shall accrue or shall already have accrued terminate this Agreement and retake possession of the Council’s rights contracted out to the Contractor under the terms of this Agreement and any of the Council property or goods in the possession of the Contractor. 

(22) If the Contractor shall have offered or given or agreed to give to any person any gift or consideration of any kind as an inducement or award for doing or forbearing to do or having done forborne to do any action in relation to the obtaining of this Agreement or any other Agreement with the Council or for showing or forbearing to show favour or disfavour in relation to this Agreement or any other Agreement with the Council or if the like acts shall have been done by any person employed by the Contractor or acting on the Contractor’s behalf (whether with or without the knowledge of the Contractor) or if in relation to the Agreement or any other Agreement with the Council the Contractor or any person employed by the Contractor or acting on the Contractor’s behalf shall have committed any offence under the Prevention of Corruption Acts 1889 to 1916 or shall have given any fee or award to any officer of the Council which shall have been exacted or accepted by such officer by virtue of his office or employment and is otherwise than such officer’s proper remuneration the Council shall be entitled to terminate this Agreement and to recover from the Contractor the amount of any loss resulting from such termination. 

(23) If the Council shall exercise it rights under paragraphs 22 or 23, above, to terminate this Agreement the Contractor shall thereupon become liable to pay to the Council the amount of any loss or damage suffered by the Council as a result of such termination as damages for such breach. 



SCHEDULE 3 

The Functions performed by the Contractor on behalf of the Council 

(1) To operate regulate control and manage the Council’s Market within the Area and the sales of [all livestock] [and agricultural produce] [commodities] by members of the public therein in accordance with all statutory provisions Bye-laws and Regulations made by the Council for such purpose pursuant to the provisions contained in paragraph 5 of Part I of Schedule 2 hereof. 

(2) To operate regulate control and manage the Council’s Fairs within the Area in accordance with all statutory provisions Bye-laws and regulations made by the Council for such purpose pursuant to the provisions contained in paragraph 5 of Part 1 Schedule 2. 


SCHEDULE 4 

The Remuneration Provisions 


“The Management Fee” 

- means the sum payable by the contractor to the Council on the usual quarter days without deduction. 

“The Additional Management Fee” 

- means the annual sum payable by the Contractor to the Council calculated on 31st December in each year without any deduction by applying the relevant Percentage Payable of the Net Annual Profits by reference to the Bands during each Turnover Period from time to time. 

“The Percentage Payable” 

- means the total of the following amounts expressed as a percentage of the Net Annual Profits: 

Band 1 – Ten per cent (10%) (?) of the Net Annual Profits up to £20,000 (?) per annum received by the Lessee in respect of the Markets and Fairs. 

Band 2 – Fifteen per cent (15%) (?) of the Net Annual Profits up to £50,000 per annum received by the Contractor to the Council in respect of the Markets and Fairs. 

Band 3 – Twenty per cent (20%) (?) of Net Annual Profits in excess of £50,000 (?) per annum received by the Contractor to the Council in respect of the Markets and Fairs. 

“Net Annual Profits” 

- means the Contractor’s net profits after deduction from the Gross Annual Turnover of [ ] [together with all legal costs incurred by the Contractor in connection with this Agreement]. 

“Gross Annual Turnover” 

- means the aggregate of the Charges received by the Contractor derived from the Markets and Fairs managed and operated within the Area as certified by a firm of Chartered Accountants on the 31st December in each year for the preceding period of 12 months. 


“Turnover Period” 

- means each period of one year commencing on the day of 



SCHEDULE 5 

The Rights of Pre-Emption 

If at any time during the Contract Period the Council intends to sell lease, transfer or otherwise deal with or dispose of the Market and Fair Rights (“the Disposal”), or any part thereof, it covenants with the Contractor that 

(a) It shall before offering the Market and Fair Rights for disposal 

(i) inform the Contractor of its intention to make the Disposal by serving a notice (“the Notice”) on the Contractor, and 

(ii) require the Contractor (if is wishes to purchase the Market and Fair Rights) to make an offer in writing within 2 months of the service of the Notice 

(b) If the Contractor makes such an offer within 2 months of the Council’s Notice the Council shall either accept of reject the Council’s offer and if it accepts it there shall then subsist a binding contract between the parties and completion of the sale of the Council’s interest to the Contractor (free from mortgage, charges, or other incumbrances) shall take place within one month of the Council accepting the Contractor’s offer. 

(c) If no such offer is made by the Contractor to the Council then the Council shall be free to accept any other offers for the purchase of the same. 

(d) If such offer made by the Contractor is unacceptable to the Council and no agreement has been reached within two months from the service of the Council’s Notice, then an independent Surveyor shall be appointed to determine the value of the Market and Fair Rights in the open market at the date of service of the Council’s Notice, the appointment to be made by agreement between parties and in default of agreement by the President for the time being of the Royal Institution of Chartered Surveyors or any other person authorised by him to make appointments on is behalf, at the request of the first of them to apply.


If the valuation of the Market and Fair Rights made by the President or any person on his behalf, is unacceptable to the Council or the Contractor, then the Council shall be free to accept any other offers for the purchase of the same.
